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IN THE UTAH COURT OF APPEALS 
SALT LAKE CITY, : 
Plaintiff/Appellee, : 
v. : 
THOMAS MAX JARAMILLO, : Case No. 20041125-CA 
Defendant/Appellant : 
POINT I. MR. JARAMILLO'S CONSECUTIVE SENTENCING ARGUMENT 
WAS PROPERLY PRESERVED WHERE THE ISSUE WAS RAISED AND 
THE TRIAL COURT RULED ON THE ISSUE. 
Utah case law establishes that the doctrine of waiver only "has application if 
defendants fail to raise claims at the appropriate time at the trial level, so the judge has an 
opportunity to rule on the issue." State v. Cram, 2002 UT 37, ^ [9, 46 P.3d 230. Two 
policy reasons exist for the preservation rule, first, the rule "give[s] the trial court an 
opportunity to 'address the claimed error, and if appropriate correct it,5 and second,... 'a 
defendant should not be permitted to forgo making an objection with the strategy of 
enhancing the defendant's chances of acquittal and then, if that strategy fails,.. . 
claiming on appeal the Court should reverse.'" Id at IflO (citation omitted). The second 
policy reason does not have application in this case where Mr. Jaramillo had already been 
convicted and only challenges the trial court's imposition of his sentences as consecutive 
for the first time at the order to show cause hearing. R. 77:6. Furthermore, there is no 
strategic reason for failing to mention something that would assist the trial court in 
ensuring the defendant received the lower sentence for which he was arguing. 
In this case, Mr. Jaramillo's brought to the trial court's attention that absent a 
notation by the trial court that he was originally sentenced to consecutive term, the 
presumption is that the terms are to run concurrently. R. 77:6. Mr. Jaramillo then argued 
that if his probation was revoked, his sentence should run concurrently for his burglary of 
a vehicle conviction and his criminal mischief conviction. R. 77:6. The trial court then 
specifically ruled on Mr. Jaramillo's objection to consecutive sentences by finding that it 
did not "have to make that election until [it] impose[d] the sentence and [it was] making 
that election today." R. 77:6. 
Furthermore, according to the City's own argument that "defendant's proper 
avenue of relief lies in the Utah Rules of Criminal Procedure, specifically Rule 22(e)" 
this Court has jurisdiction to consider Mr. Jaramillo's challenge of his consecutive 
sentences. Appellee Brief 8. Under Utah Rule of Criminal Procedure 22 (e), which 
allows the court to correct an illegal sentence "at any time," means this Court is permitted 
to consider the legality of Mr. Jaramillo's sentence regardless of whether he properly 
preserved the issue below.1 Utah R. Crim. P. 22 (e); State v. Wanosik, 2001 UT App 
241, Tf28 n.l 1, 31 P.3d 615. 
Therefore, this Court has jurisdiction to review Mr. Jaramillo's challenge to the 
trial court's imposition of consecutive sentences after it failed to designate such terms in 
1
 See also. Appellant Opening Brief n. 2 (arguing plain error also allows this court to 
review Appellant's consecutive sentences argument). 
2 
the final written order of judgment in violation of constitutional and statutory rights 
against double jeopardy. 
POINT II. THE CITY'S ARGUMENT OFFERS THE COURT ADDITIONAL 
SUPPORT IN CONCLUDING THE TRIAL COURT ERRED BY IMPOSING 
CONSECTUTIVE SENTENCES. 
The City argues that Utah Code Ann. § 76-3-401 (2003) gave the trial court the 
discretion to impose consecutive sentences upon the revocation of Mr. Jaramillo's 
probation. See Appellee's Response Brief 10. If as the City argues, section 76-3-401 
applies in cases where the court has imposed consecutive sentences for non-felony 
convictions, then the City's argument offers additional support why the trial court was in 
error in imposing consecutive sentences in that it failed to consider the required statutory 
factors before imposing consecutive sentences. See Utah Code Ann. § 76-3-401. 
As the City points out, Utah Code Ann. § 76-3-401 mandates that "[i]n 
determining whether state offenses are to run concurrently or consecutively, the court 
shall consider the gravity and circumstances of the offense[s], the number of victims, and 
the history, character, and rehabilitative needs of the defendant." Appellee's Response 
Brief 10 (quoting Utah Code Ann. § 76-3-401 (2)). However, the City fails to argue and 
the record does not support that the trial court considered these factors. See State v. 
McCovey, 803 P.2d 1234, 1235 (Utah 1990) overruled on other grounds by. State v. 
Smith, 2005 UT 57 ("An abuse of discretion results when the judge 'fails to consider all 
legally relevant [sentencing] factors.") (quoting State v. Gibbons, 779 P.2d 1133, 1135 
(Utah 1989) (footnote omitted)). 
3 
In this case, the City offered the following reasons it was recommending 
revocation of Mr. Jaramillo's probation: 
This is based on the fact that shortly after he was sentenced in this case in 
July—in September of last year, he re-offended. That was the basis for the 
first order to show cause in February of this year. Ten months had lapsed 
from the time of that first order to show cause. Mr. Jaramillo has not been 
cooperative with Adult Parole & Probation and at this time, your Honor, 
has not demonstrated that he's a good candidate for probation. 
Based on his own demonstrated inability to -to follow through with 
probation, we would seek to have the probation revoked. 
R. 77:4-5. 
Defense counsel the argued for Mr. Jaramillo's probation to be revoked and 
reinstated stating: 
. . . Quite honestly, the problem here is that Mr. Jaramillo does have a 
serious drinking problem. 
As indicated in the AP&P report, however, he was attending substance 
abuse classes and also A.A. meetings and—and he was doing this regularly. 
He did have a relapse. And this is the reason for his—his violation; 
however, it does appear her that because of his serious drinking problem, it 
is truly the program he needs more than simply jail time. 
I understand from him he does have a permanent residence and a job that he 
can return to, but he would request another opportunity to try to complete 
the program and to try to get this habit under control... . 
R. 77:5. 
While the City argued that Mr. Jaramillo was not "a good candidate for 
probation," the argument did not address the statutory factors concerning whether 
consecutive sentences should be imposed.. And although defense counsel offered the 
court information regarding Mr. Jaramillo's rehabilitative needs, there is no record 
4 
evidence either at the original sentencing hearing or a the order to show cause hearing 
that the trial court considered the gravity and circumstances of Mr. Jaramillo's offense, 
his history or character, or any victims that may have been involved to justify the 
imposition of consecutive sentences. R. 77, 94. Rather, the trial court simply articulated 
his reason for revoking probation was because this was "the second time we've gone 
through this, so I'm not going not give you a third chance." R. 77:6. 
Therefore, under the City's argument, even if the trial court had the ability to 
impose Mr. Jaramillo's jail term to be served consecutively under section 76-3-401, it 
abused its discretion in failing to consider all relevant factors as required by the statute. 
CONCLUSION 
For reasons set forth herein and more fully in Mr. Jaramillo's Opening Brief, Mr. 
Jaramillo, respectfully requests this Court to reverse the trial court error. 
SUBMITTED this ^ day of November, 2005. 
DEBRA M. NELSON 
HEATHER JOHNSON 
Attorneys for Defendant/Appellant 
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